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7.TheNewSubgtantiveStandard
orewhosubloittedawneraasdoperat amendmentg,36 Aptovielonirtanear6er ^eprlmarychengein49CFR2802Z

ParlBappllcaUonetubseequenttothe versionottheHousebillpermitUngthe ^^ro^sregulaUOnietamotlUyttie 1
deteateaaclmentbutpdortoAuguetB conttnuedieauencetatemporery

`
gubstanUvegtandard'onwhic8deltgting

19sSmusttalwsubmitegposute es,exclusione.itnoticeandcommentw peGtianaareevaluated inaccatdence
fnformetionbecameeselion3ot9(a) :" provided..waseliminatedfromtheCutal. withtheeletute.Tbecurrentregulat[on
requfteathatbeglnlih^onAuguetlL,: Iegislation.SeeH.R.Rep.No:1911:at requireathatthepeliUonerdemonslratef9eSteaelrPattHeppllrsUonshallbee .
accompanledbyexpoanroinfoemaUon..

59.
Theamendmentsfurthersetdeadlines tathegaUefactionoftheAdminletrator

that the waste pradueeddoes not meet
Acantraryinlerpretallanwauldcrealea CorAgencyact[onanelltuturepetitions enyofthecriterlaanderwhtchthegep(nlhafmplementellonqfgethol^"

t9bynotoequfringexpasure^ - "
rerxived.Tothemaximumextent
praclicable,theAgencymustproposea wsstewealietedandnotesthatawaste

aoexcludedaiillmaybeahazatdaus
,

rmaUonfromownemandoperaturs
d h'

decisionwithintwelvemonthsof
ndi i le li l ''' wasteifitfalsanyofthecharacteristicsPartH abetweentw osubmilte e;:

.=dateofenadmenlamlAtlgugt&1995.
flgacomp cetv teepp on arece

grahtordenyapetitlanwithintwenty- inSubpartCof Part281(49CPtC
'Suchaninterprefationwouldatotbe ' fourmonths.Uinliketheeelf•executing-. eregulaUonretatns^ep.Tadey
butrequtresirclheseprovis[ong(ustiQableinlightotUmfactthatelC.

ownersandoperatomwhoaubmitted
eliminalionofpreviouglygrented
temporary exclusions notedbelow. this

.
edditionthef,beforeawastemaybe

Partl]'spriortothedateofenactment
mi f ti bb it

provisiondoesnotmea5rthatthe:.
ationofthtiti n r t dbe

excluded. the Administrator determine
thatthewagtedoesnotgatistyanyn or a on ymust su m exposure

"Augast91905
_o ser g an e yoperpe

statuleiftheAgencyhesnotacted factorsotheFthenthosefoewhichthe

FDeliatirrgProcedurps =
within the tima limits apeclCed
TheatatutealeoplecesaUmelimitarc

waste was llsted or that there is no
reasonablebasis.tobelievethatguch

The newamendmente edd e the effectiveness of any temporary additional factors could cause the waste
paragraph(f) togecUonaoot. exclusionsgrantedbefare itsenactmhnt_ tobehezerdous Thieprovigfaneolii9es

?establishingepecifieraiteriaaod t7eginning24monthsafterenactment; rhetwo•prongtestmendatedbythe
praceduresfordelislingpetitions.This wastcecavcredby,aPeUliongrented ^^endments•i.e..theAgencymusF

=: subgdcllonrequiresEPAtoconsider-
hs

suchetemporary exclusion no longer considerboththefactoreforwhichthe
wasteWaslisted(inall cases)andtheesconstituentsadditionalfactors„ ue will be exempted from RCRA

otherthonthoseeforwhichthewagte regulations,unlessafineldecision • factorgandconstituentaotherthan
; Waelisted.iftheAdministratorhasa- grantingordenyingthepetition,afler thoseforwhichthewagtewaslisted(in

reasonable baele to believe that such notice and comment;hes been issued. cases where the Administrator has a
addilionalfactorgeouldcausethewaste Thisprovistonreflectsthedesire of reasonablebaststobelievethatthese
to be a hazardous waste. Congress to eliminate the possibility additianal factors could Cause the waste
This provision is intended to eliminate that a deligting petition will be to be hazardous).

whatbofhifousesofCongress temporarilygranted,withoutnoticeor 2NoNewTemporary Exclusions
; perceivedas a defect in the standords ` an opportunity for comment and then .

usedbyF.PAtoevaluatedelisting. notrevtewedforaf(naldetermination Theregdettondminateathe
petiliona.TheSenatenotedlhat,"(t]he withinareasonabletime.See.e.g..S. _ proviaionauthorizingtemporary
Ageney'epmeticehaebeentoconsider Rep..aupra,at33. exclusions.whichwereissuedwilhout

_ .: pnlytheeonatituentsgivenasthe Thenewdelistingstandardandthe prior notice endiommentwhenthe
origidel (uetlfaeUon for the Agency's need for notice and comment require a Administratar found that there wel, a
decision to list a weete." S. Rep. No. Z94. number of regulatory changes.Tho substantial likelihood that an exclusion ;.
991hCong.lelSees.33(1893).Thie Agencyheschangedthegubstaritive wouldbegmnted.40CFR2B022(m). +
ptaefice,however.doesnotensurethet gtandordanwhlcKdelietingpetitions Dis3atisfactioawiththelackofnotice
wasleswhtcharedeGetedarenot arereviewedtoconformtothegtatutory and comment was a major impetus for
hazardous.EPAaRencouldhavelisted mandate.lnaddition.todoy'sregldation therevigionofthedel(atingprocedures
westeifarathereon,tiluentsthenthose= eGminatesthetemporary exclusion Sce.e.q..S.Rep.,aupm,at33.
usedasthebaeistorthelistingandcited provislonintheAgency'sregulations. Todaye.regulationrequire noticeand

^ainAppendixVIfotPortZ81.A . . ". w anopportunityforcanuAentbefore a.*
+.nepeetcytasavoahalmeetewtepmMbue _ delistingmaybegranled."Thastatdto

hazardouewilhreepeettolhelisted temporary e.ctumneaepre.iauelygramedbyEPA mandatesnotieeandanopportunityfor•
Censtituerltasandexemptedfrom• ILe.esduslune,wlthoutnaauandwmwen4twed commentantheedditionalfactors
r ulaUonauderrecentEPA ractiees,e6 practices.

anaeubewntlulll4elihoodlhatepellanneventuully
wnuWbegruntcdlYS<luelon.emmuybegrwted•

(includingadditionalconstituetRa) •
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constituents for which the waste was
listed. Congress wanted to ensure that
notice and comment would continue t
be required for the expanded petition
addressing not only the listed -
constituents, but any additional
constituents as well. The Agency
concludeathat the Act mandates noti
end,comment for all petitions, and for
the entirepetition,and the regulation
provides.

C. Research,'De velopmen l, and
Demonstration Permits

The HSWA adds section 3005(g)
which provides EPA with authority to
issue permits for researoh, developme
and demonstration treatment activitie
The amendment grants EPA authority
issue permits independent of existing
regulationa relating to hazardous was
,treetmeat processes:-1^A is directed
includecertain provisions in each pe

.aswell as any other.requrements .
deemed riecessary.toprotect human ;
health end the env[tonment With
several exceptions, the amendment al
allowe waiver or modification of the
'permit applicatioii aadpermit issuan
teq %Ire^++ee ta of.the general permit

hons., 't:....^^,

Paragcaph (a)'af-the regulation
authorizes the Administrator to issue

-...-RD&D permits for innovative and
experimental treatment technologies

,..,p rocesses for which permit standards
" have not been established under Part

264 or 28& The regulation authorizes
Administrator to establish permit te
and conditions for the RD&D activitie

-as necessary to protect human health
and the environment. The statutory
amendment allows the Administrator
select the appropriate technical

E}tandards for each RD&D activity to
permitted. EPA is required to address
construction (if appropriate). limit
operation for not longer than one yea
and place limitations on the waste th
may be received to those types and .
quantities of wastes deemed necessa
to conduct the RD&D activities. The
permit must include the financial
responsibility requirements currently
EPA's regulations and other such
requirements as necessary to protect
health and environment. Other possi
requirements include, but are not li.•ni
to, provisions regarding monitoring.
operation, closure, remedial action, a
testing and providing information. EP
may decide not to permit an RD&D
project if it determines that the proje
even with restrictive permit ternis an
conditions, may threaten human heal
and environment.

Paragraph (b) provides that the
Agency will generally follow the

o permitting procedures of Parts 124 and
s 270. As authorized, EPA reserves the

right.to.waiveor modify these . . . . .
pr•qcedures.to.expedite permitting as
long as human health and the

ce environment are pmtected. However.
EPA will not waive the.public--

so ^ participation procedures of Part 124
established under 4 7004(b)(2) of RCRA,
nor will EPA waive.the fmancial
responsibility.requirements currently in
EPA regulations.... .:. .

. Paragraph (c) implements the
statutory provision that authorizes the

at, F.dministrator: to order an immediate
S. . cessation of any operations at the
to facility if necesaary;to protecthuman

health or the_environment . :^.::
te_ Under paragraph^(a) and the statutory;
to - amendmentpenaits are initially to be
rmlt_ issuedfor aamxdmum pgriod of one ,

'• year of operation.'The legislative history
provides that the permit is to be issued
for a maximum of 380 days of operation.

so ° The 360-day time perioddoes not refer:

ce ^ to calendazdays;..toperiods of': < - ,
• constnrction;ortooperationusing

materials'otherthan hazardous waste. .
(See129 CongsecH818o (daily ed +':
October 8r^)T1ie-permiGmay be

re
newed up to tLrge times fdr periods of

not

more

than oneyearof operating'
days as provided in paragraph (d).l^Ahas

also amended ¢ 270.10(a) to provide
oi that proceduresfor Issuing and

administeringRD&D permits are
governed exclusively by § 270.65.

the . Congress made clear that RD&D
^s permits could cover a variety of

s experimental activities, but suggested
several limitations on EPA authority.
The legislative history provides three

to examples of the types of RD&D
activities which may be covered by this

ba section. [See 729 Cong. Rec. H88180
(daily ed. October 8.1983)]. First, a
common experiment involves an

r individual or company who has
at designed onpaper or in the laboratory

an innovative treatment system for

ry hazardous waste. In order to determine
whether this new technology is
technically feasible, a small pilot-scale

in unit may be constructed and operated
for purposes of evaluation. If this is
successful, a larger but still pilot-scale.

ble experimente}^irrdt may be constructed to
ted demonstrate the reliability, economic

feasibility, and environmental impacts
nd of the process.
A A second type of hazardous waste

management experiment involves an
ct equipment vendor and a waste-
d generating or processing customer.
th Vendors often custom prepare storage

and processing equipment that is. tanks,

incinerators, etc., based on a customer's
individual needs, and this may require
one or more tests with a pilot facility
using samples of the customer's waste.
And tRrd. a manufacturer or user of
apaniealarcommercial treatment process
may want to improve its efficiency or
effectiveness or reduce environmental
impacts. This may involve the •1
construction of a pilot-scale treatment
unit that will be operated in an -
experimental mode ta test new wastes
or alternate operating conditions. This
list of examples is not anExclusive list
of the activities that may be permitted.

Congress also explalned how It
expected EPA to operate in issuing
RD&D permits. Under this eection, EPA
maypennit (1) treatment thchrtologies; '•"
processes, methods, or devicestharare • '
innovative and experimental (2) for the :
sole purpose of gathering informationto
evaluate their technical,or economic '
feasibility. These factorsare i3iscussed
below. ;":.- r,

Fbst innovative andeicperimental-
treatment technologlesror processes -
.intended to be'covered'by thia'sect9dn at
a minimum include experimentaticn and

have

performance testing oftechnologies that
in some form, have been operated in a
commercial capacity.
Second, under a penait EPA may

allow the experimental treatment
activities and associated storage. Such
permits will not authorize disposal of
hazardous waste. The disposal of
hazardous waste must occur at a facility
which has received a RCRA permit
under Part 264 or which has interim
status. RD&D permits may.only be
issued for the purpose of demonstration
or evaluation of the economic or
technical feasibility of a particular
treatment technology, process, method,
or device and associated storage. If the
waste management activity related to
the technology, unit, process, or device
is used at any time to store or treat
waste for any reasons other than the
conduct of a treatment. experiment, it
must be permitted and operated in
accordance with all applicablesections
of 40 CFR Parts 264 and 288. Id.

H. State Authorization

HSWA made several significant
changes regarding the authorization and
implementation of State hazardous
waste programs. Part 1 of this section 1
discusses the new, dual State-Federal
regulatory program in authorized States
and some conforming changes to the
State authorization regulations in Part

yi22;

^ t{...

P.^1

sy^
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271 necessitated by the IISWA. Part 2
discusses section 3006(0, a new
provision requiring authorized States to
make information about hazardous
waste facilities available to the public to
the same extent that EPA would make
the same information publicly available.
Part 3 discusses the extension of the
expiration date for interim authorization
under the 1976 RCRA. Prior to the
HSWA, responsibility for the RCRA
program in a State with interim
authorization would have reverted to
EPA on or before January 26, 1985 if the
State had not yet obtained final
authorization. Part 4 discusses the new
type of interim authorization under the
HSWA and the requirements States
must meet to obtain and retain final
authorization ("moving target" and
program revisions).
The preamble to the proposed rule to

be published as a companion to this rule
addresses additional issues pertaining

N to State authorization under the HSWA.
Both preambles should be read together.

1. Applicability of Today's Rule in
Authorized States - - -

New section 3006(g) of RCRA
provides that any requirement or
prohibition which is applicable to the
generation, transportation, treatment,
storage, or disposal of hazardous waste
and whicli Is tmposed under the 1984 '
Amendments shall take effect in each
authorized State onthe'same date as •"

:. ^ , suehzeqairement`or prohibitioc takes'--'
effect In nonauthorized States.,The"':'":
=Administra_tor is d'uectedtti,cany aot=-,7
such.requirementsorprohibitionsic
dlrectly !n'an authoiized8tate unHl'the

'-" State (e grantedauthorizatidn'to'do'so:.•This
includes the authority to issue or'

deny permitsor portions of permits:-rt;
where the State is not yet authorized to

O+ implement the requirements and
prohibitions established by the
amendments: (Section 227.)
.Theseamendmente dramatically alter

the existing Federal-State relationship
under section 3006 of RCRF>r Before the
amendments, pursuant to eections
3006(b) or 3006(c), States with final.-
author'vationor all phases of interim ^•
authorization administered their -=
hazardous waste program eRtirely in •:
lieu of EPA.-Changes4o theFederal ,.
Subtitle.C program did.not take effect. -
autoliHiically in such States; Stetes>.: ;
needed to revise. their programs to --.; .

' include those changes and receive EPA's
approval. Further, EPA qouldnot issue,,
permits.for eny facilities cqvered by the
Statepe}mittlo.g Qrogram which EPA

, :. had approved.•$ee 40 CFR 284.Stf) .
_

authorized States. Because of new
section 3006(g), the requirements and
prohibitions stemming from the
amendments take effect immediately in
all States, regardless of any less
stringent State statute, regulation. or
permit. For example. even though a
facility may now hold a State RCRA
permit allowing it to dispose of bulk
liquid waste in a lined landfill. RCRA •
prohibits it from doing so after May 8,
1985. (See section V.A.1. of preamble.)
And, even though authorized States
have previously promulgated their
permit applicatioh requirements,
facilities in all States will have to
comply with new Federal permit
application requirements in Part 270.
EPA reviewed today's rule to

determine which provisions in it are
"requirements or prohibitions" that are
applicable to the generation, .
transportation, treetment, storage, or
disposal of hazardous waste. EPA
concluded that all of the.provisionsdn
the rule are requirements or
prohibitions. They therefore take effect
in authorized States and are Federally
enforceable..
The Agency started its analysis with

the Conference Report which specified,
thafcertain requirements and
prohibitions should take effect.
immediately in all States. (130 Cong.
Reo. H11134 (daily ed: Oct'3;1984)) :. ^
Witlilheexception of the?'liquids in

and

^ and7010;^aa^enacted.-FdHaddLtinn;EPA^ ^
concluded'tfiat the hoitsehold:waste:-' '
exrlusion.ln-eeetion' 3001([), the delisting
procedures in section 3001(f), the :;1' :'
requirementsconcerningcoriective
action end ground-water monitoring ia. :'
sectfons•3004(p), (v).'300(i): the. ^•'.`:i. . ._
prohibition concerning salt domes ia :•
section 3o04(b), the ban on. hazardous -:
waste in cementkilnb in sectidn..
3004(q)(2)(C), the requirement for healthh
assessments in section3019;^the.';:`:.
preconstruction ban in'section 3005(a),
the termination of interim status and .:

extension of interim status requirements
in section3003(e),:andthe'waste s>.
minimizn tion^requirements in section:;;::
3002(a)(O),fbJ'and:3005(h) arer.^ r.:::;,x,: .
requirements and prohibitions. EPA also
concluded that.the,requitements
concerning hazard8ua.waete exports_tn
section 3017(g)were requiremente_", '• I
concerningthe generationand,.

dual.iegulatorysystem:ta ^:.

treatment of hazardous waste. In doing
so. EPA considered whether section
3005(g) is the type of provision that
Congress would have wanted EPA to be
able to implement directly in authorized
States pursuant to section 3006(g). EPA
concluded that section 3005(g) was
intended to be implemented by EPA in
the case of an authorized State which
does not have State legal authority to
issue permits to these types of facilities.
While the language in section 3005(g) is
discretionary ("The Administrator may
issue a research, development. and
demonstration permit .' .' "'). EPA does
not believe that Congress, in amending
the statute to encourage new and
innovative technologies and to allow
permitting before section 3004 standards
are developed, intended to preclude the
isiuance of permits to research and .
developcuentfacilitiesinauthorized, .
States.
Thus,pursuant to 3005(g) and 3006(g),

EPA is able to issue a research and •
developmentpermit, in consultation
with the State, to encourage,
development of the innovative
technology. However, as discussed next.
an EPApermit could not override more ,
stringent State requirements gopetning
the facility or precluding its construction
or operation without a Statepermit;",
Some of these.neiv requitementp and

prohibitions provide:forvariaqCes,aiid ",

in new.90
from

- The;Agency coneideredwhether a ;::.
variance or ezclusion firom.auch a
.requirement waeAteelf a,t^requirement'
or. "prohibitioq"rof,ihe Act;EPA •^;;,4,,:
qoncluded,that theentire provision.pn a.
subjqct matter•^auch,

treatedes

.and,

a

fcnand - . ,.; , :" . tocal ^aN
:dereectiaq: ::., ^AsaP
concerning the facilities

e
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beebletobeireRt.fromtheEederaL. epec(fywhichEPAregu[atfona ^ enfsrcertrentat^
exelusionsandvarianceaaewould - : implementHSWAaincetheae getheredmlder
facilitiesinnon-authoiizedStateeunlees requirementsereimmediatelye[feetrve aStateen
anduntiltheauthorfzedStateamends inauthorizedStetes.TheeeFFWSA beenam to
Itamoreslringentregulationaor

l
pravisionealeoimpactwhetherinterinot 8006(ip

vailebkYafa -:^EPA•ti do ^lf l l i
fx^ ," +1 N I 9'

L'enablfngautharity.71mtresuu tia a :or za onna aut mr sprace t a
compelledbytheActnothing(nthe Statesaediemrasedfndetafltnfol[owing" regulation9fmpl
ameqdmentsorlegislativehietaryr eecGonsofthispreamble.llrerefoeelhe.-grrvanriagthetreAtrftlpC
auggestsanyCangreegfonalintenttom ^AgencyFeereatingatablefa;27Li(jj': •- , busiaeeatefarmat 9eC' „^lt'

^ • " overddeeectfon3009orpreemptmore - ' thatlietatheHSWAregulatlans CFRPartB:Aoy3fafe
sttringentStaterequirementa-Thus„the• promulgatedtodate(epedfically,lhe whichareeqafveleattac
univereeofthemore atringent January it185dfoxinwaatelistbrgend reguhttianewlIIsetUfxssr^6

^provieionsintheauthorizedState
hd ' l G

'today'efinelcadifilatiaande) Future-
romulgatedaaderthrre ulations

Wfu(eiherrseoi"eubtlertf6al^
^9op^(J^fpeinestprograman today eru ede e

applicablerequirements,:Fachmember
g p

autharityoftheHSWAwillbeaddedto
i2711(th t bl i

ns ^ {mone
the Opporsmtlyfoegtealer

4
Qep

PAofthereguletedcommunftyrnuet• e e ntt I]- than•enequlve(entelanderd.B ham
familiarizehimeelfwithFmththeState Secltons271.3(a)and273121(c)(31 • npthadtheoppedaytytoldeafi[F
andFederalregulatfonstabeessured havabeertemendedtore(tecteect[aa:

me theHSWA.and'3000;a dedb
whetherdiEfmr^lls ara[sseiNa^,F'','fL
• 'thathefaincompliancewfthalC

`
.aa n y

•
lysa,todsy afinel daesnotga rl .!

^-applicable requftemenle. EPAmey bet]resection3009.1'heynowdeaen leagaagGlhac^' ^beyondthestatatory
enforceany,viola0onoftheautharized respectlveFederelendStaterolesin apowirtgeeaebywea(adgmeals
Statepmgmm,theHSWA,ortudeys adminfsterin SublllleCandindicateB

l h
wbetheraStetehartsatfermdsecttam

rule: a State may. of course, eaforce that al of t e HSWA requfremenla 3008(^„ -
violationsofItsrequitementeregardless. identifiedinQ271.1p7takeimmediate Anatheriasseconcematheem-am
afauthorfzationetatus- ..

h iA l i t hTh

effectinauthotizedStatesfaaddifforr:
i^^^dg2Tt•138havebeenedded:

a^^^8900g(11^
^eHSWAdaesnotcleerl indfcatt ^zee gencya ssow e ee oemp as

thatfutureregulattonafmplementingthe°' .and427121(ej(1](i]end$271121(e)
y

: wheth¢raStatemeyrecefvefineL •; -
requirementsandprohibitionsin'the amended,torefertotheavailabllflyaf

InterimaulhorizationandertheHSWA

,s
authorizathmaQeeWedataof; ;+

r- HSWAwilltakeeffectinanlharized
States at the same time that they teke

'
.EPA also amended ¢Q 264,1(I) and

enactmmrtiEfReapplketlondcedpot
demonatrale eqoivalwee taeecHou

effectinnon-autharized5tates.For
exemple,EPAmaypublishadditioneF

265:1(c)(4)toclarifythattheregulatory
modi6cationstoParts269and265made

'

30001M Sectilimm(ncyuldbeteadae
requrnngmySla[ewhlrhdidnat.

regulatinnafurtherdeffningthedauble
'

bytoday sruleepplytathereguleted
community in authorized States until's

recefvefiaslauthorizationbythedatebf'>
• linerrcquirementintoday etule.Even
thoughaStatemeyreceive Staterecefvesaulhorfzationtocanyout
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